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RESPONSE TO COMMENTS ON THE PUBLIC DRAFT INITIAL 
STUDY / DRAFT NEGATIVE DECLARATION FOR ON-GOING 
CALIFORNIA STATE WATER PROJECT OPERATIONS IN THE 
SACRAMENTO-SAN JOAQUIN DELTA FOR THE PROTECTION 
OF LONGFIN SMELT 

DOCUMENT REVIEW AND AVAILABILITY 
The public comment for the Public Draft Initial Study / Draft Negative Declaration for 
On-Going California State Water Project Operations in the Sacramento-San Joaquin 
Delta for the Protection of Longfin Smelt period extended from January 13, 2009 to 
February 2, 2009.  The Initial Study/ Draft Negative Declaration was available for public 
review at the following locations: 

 Sacramento Public Library, 828 I street, Sacramento, CA 95814 

 Stockton-San Joaquin County Public Library – Cesar Chavez Central Library, 
605 N. El Dorado Street, Stockton, CA 95202 

In addition, the Initial Study/ Draft Negative Declaration was distributed to the parties 
listed in Attachment 1. 

The Notice of Intent to Adopt the Initial Study/Negative Declaration dated January 13, 
2009 stated that questions could be directed to: 

Ms. Heidi Rooks 
California Department of Water Resources 
2500 Industrial Boulevard 
West Sacramento, CA 95691 
hrooks@water.ca.gov 
phone: (916) 376-9704 
fax: (916) 376-9688 
 
Mailing Address: 
PO Box 942836 
Sacramento, CA 94236 

COMMENTS RECEIVED 
A total of three comment letters were received on the Initial Study/Draft Negative 
Declaration.  The Natural Resources Defense Council submitted comments on February 
2, 2009 via email.  The State Water Contractors submitted comments on February 2, 2009 
via email and facsimile.  The California Department of Fish and Game submitted 
comments on February 2, 2009 via U.S. Mail. The comment letters are included as 
Attachment 2, 3, and 4.  Responses to the Natural Resources Defense Council and State 
Water Contractor immediately follow the comment.   The Department of Water 

mailto:hrooks@water.ca.gov
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Resources is using the California Department of Fish and Games comments as 
supportive documentation for their response to comments.  
 

SUPPLEMENTAL INFORMATION 
The Department of Water Resources has provided supplemental information to support 
their responses to comments: 
 

 Attachment 5: E-Mail from California Department of Fish and Game regarding 
shortened review 

 
 Attachment 6: Department of Water Resources Request for Shortened Review 

 
 Attachment 7: State Clearinghouse approval for Shortened Review 

 
 Attachment 8: Copies of the Notice of Completion and Notice of Intent 
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Attachment 1 
 

Last Name First Name Company 

Armor Charles Department of Fish and Game, Bay-Delta Region 

Binning Bridgette Department of Public Health, Drinking Water Section 

Bobker Gary The Bay Institute 

Brand Marina State Lands Commission 

Chrisman Mike Resources Agency 

Coordinator CEQA Water Quality Control Board, San Francisco Bay Region 

Fiack Linda Delta Protection Commission 

Flint Scott Department of Fish and Game Environmental Services Division 

Floerke Robert Department of Fish and Game Bay-Delta Region 

Freeman Gary County Clerk - San Joaquin County 

Garcia Fredrick County Clerk - Sacramento County 

Herrera Steven State Water Resources Control Board, Division of Water Rights 

Jennings Bill California Sportfishing Protection Alliance 

Keats Adam Center for Biological Diversity 

Lomeli Charles County Clerk - Solano County  

McAdam Steve San Francisco Bay Conservation & Development Committee 

Morey Sandy Department of Fish and Game North Central Region 

Nelson Barry Natural Resources Defense Council 

Oakley Freddie County Clerk - Yolo County 

Quinn Timothy Association of California Water Agencies 

Roddy Frank State Water Resources Control Board, Division of Water Quality 

Sotelo Mike Boating and Waterways 
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Last Name First Name Company 

Stewardship 
Section Environmental Department of Parks and Recreation 

Vaughn Greg Water Quality Control Board, Central Valley Region 

Weir Stephen L. County Clerk - Contra Costa County 

Yego Jon Central Valley Flood Protection Board 

  Contra Costa Planning Department 

  Sacramento County Planning Department 

  Sacramento County Public Library 

  San Joaquin County Planning Department 

  Solano County Planning Department 

  State Water Contractors 

  Stockton Cesar Chavez Central Library 

  Yolo County Planning Department 
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Attachment 2  
Natural Resources Defense Council Comments 
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RESPONSES TO NATURAL RESOURCES DEFENSE COUNCIL 
COMMENTS ON THE INITIAL STUDY/ DRAFT NEGATIVE 
DECLARATION  

NRDC-1: The proposed project includes development of revised SWP operations for the 
permit application by DWR and the issuance by DFG of a permit for the take of longfin 
smelt, currently a candidate for listing under CESA, and possibly a listed species 
depending on action taken by the Fish & Game Commission in March 2009.   
Specifically, The Initial Study - Draft Negative Declaration (Draft IS/ND, January 2009) 
states:  “The proposed project, or action, is the Department of Water Resources’ (DWR) 
on-going and long-term operation of the State Water Project (SWP) in the manner 
consistent with the protection and conservation of the longfin smelt (Spirincus 
thaleichthys) in compliance with the California Endangered Species Act (CESA) as 
authorized by the California Department of Fish and Game (DFG) through issuance of a 
permit for take of longfin smelt under Section 2081 of CESA (California Fish and Game 
Code Section 2081).” 

  

As described in the Draft ND, DWR has proposed actions for its long-term operations 
that will protect long-fin smelt and that are expected to be within the range of actions 
DWR must take to protect delta smelt under existing requirements.  When DFG issues 
an incidental take permit to DWR for SWP operations, it will proscribe terms and 
conditions for operation of the SWP so as to minimize and mitigate the take of longfin 
smelt.  These terms and conditions will ensure that DWR’s actions will not cause a 
significant impact to longfin smelt.  DWR believes that the Initial Study shows that there 
is no substantial evidence that the issuance of the permit may have a significant effect on 
the longfin smelt or the environment. NRDC does not make a fair argument that 
issuance of the incidental take permit may have a significant effect on the environment. 

NRDC-2: DWR complied with CEQA and obtained authorization from the State 
Clearinghouse to have a 20-day public review period for the Draft ND. The Department 
of Fish and Game, Department of Boating and Waterways, Department of Public Health, 
Delta Protection Commission, and the State Lands Commission affirmed that they did 
not object to the shortened review time.  DWR has described in the Draft IS/ND, 
including the appendices, the proposed project and provided an analysis of the project.  
The application is based on the contents of the Draft IS/ND.  It is the Draft IS/ND that 
provides the information the public needs for commenting on the proposed project, not 
the application.  Therefore, NRDC has sufficient information to make informed 
comments to DWR.  DWR is not required to extend the comment period and has 
determined it is not necessary in this case.  Furthermore, although it is unnecessary to 
attach the permit application as part of the Draft ND, DWR has made copies of its draft 
permit application available upon request.  (See also response to comment of NRDC-10 
through 12.) 
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NRDC-3: This comment is not related to the adequacy of the environmental analysis in 
the Draft IS/ND under CEQA, but to the adequacy of a take permit under CESA that 
will include measures necessary to protect longfin smelt.  The Draft IS/ND adequately 
considers the environmental effects of the project – in this case, proposed operation of 
the SWP to protect longfin smelt and the issuance by DFG of a permit for the incidental 
take of longfin smelt by the SWP.  The proposed project considers the on-going and 
long-term operations of the SWP in the manner consistent with the protection and 
conservation of the longfin smelt.    DFG, in their comments, acknowledge that 
additional protective measures may be required. (See ATTACHMENT 4, Memo from 
Chuck Armor to Barbara McDonnell re: comments on Longfin Smelt CEQA 
Document (dated 2/2/09).)  However, at the time the ND was prepared those measures 
were unknown and so could not have been analyzed.   Because these measures, if any, 
will be proscribed through the permit, upon issuance of the permit DFG will consider 
whether additional CEQA compliance will be needed. 

 

NRDC-4: The proposed project is not the implementation of the RPA from the 
December 2008 Fish and Wildlife Service Biological Opinion. It is based upon the same 
basic weekly protocol to make operational decisions, but would be triggered by data 
indicative of the vulnerability of Longfin smelt. While it appears that the timing of 
measures to protect delta smelt will be protective for longfin under many circumstances, 
DWR realizes that based upon real-time experience, protection of longfin may require 
the triggering of actions and the termination of actions at slightly different weeks. 

 

NRDC-5: Again, as stated in DWR’s response to NRDC-3, NRDC’s comment relating to 
the adequacy of protections for longfin proposed either by DWR or DFG should be 
addressed to the adequacy of the 2081 permit.  DFG, in their comments, acknowledge 
that additional protective measures may be required. (See ATTACHMENT 4.)  
However, at the time the ND was prepared those measures were unknown and so could 
not have been analyzed.   Because these measures, if any, will be proscribed through the 
permit, upon issuance of the permit DFG will consider whether additional CEQA 
compliance will be needed. DWR detailed analysis concluded that the measures as 
defined in the IS/ND are protective of Longfin smelt as evaluated under CEQA 
evaluation criteria. 

 

NRDC-6: DWR disagrees with the conclusion that its effects analysis, which is 
approximately 200 pages long, fails to provide “any meaningful analysis.”  DWR 
believes that the record speaks for itself on this issue.  Although NRDC may disagree 
with some of DWR’s conclusions, that does not mean that DWR failed to analyze the 
matter at issue.  Many of the details that NRDC appears to seek will be addressed by 
DWR in the final Negative Declaration and possibly by DFG in the incidental take 
permit.   As lead agency, DWR will complete its CEQA document and approve the 
proposed action to seek a take permit as part of the complete application to DFG.  
DWR’s CEQA review precedes its approval of its proposed project, and DFG requires 
proof of compliance with CEQA prior to issuance of an Incidental Take Permit.  (See 
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ATTACHMENT 4.)  As part of completing the IS/ND, DWR does not find that the 
additional details provided in the final IS/ND substantially change the proposed 
project.  This added information provides clarification or amplifies the analysis included 
in the Draft IS/ND, and does not create new significant environmental effects.  If the 
DFG permit includes additional details or information, DFG will determine if the 
information merely clarifies the information already included in the final IS/ND or if 
additional CEQA analysis is required. 

 

NRDC-7: DWR does not believe that there are significant deficiencies with the analysis 
of salvage of longfin smelt in the SWP, relative abundance of longfin smelt, and the 
relationship between salvage and abundance.   
 
The IS/ND describes measures DWR considers adequate to reduce entrainment levels 
that are already very low. Since 1993, DFG estimates 1.5 million longfin smelt were 
entrained by SWP and CVP (CDFG 20091).  More than 79 percent of that estimate were 
entrained in 2002.  The estimated annual entrainment, using DFG estimates, was about 
1,800 longfin smelt.  
 
The IS/ND clearly recognizes the relationship between Delta outflow and longfin smelt 
abundance as reported by Herbold et al. 2005.  

DFG may require additional protective measures addressing entrainment of longfin 
smelt, as stated in their comments on this ND.  (See ATTACHMENT 4.)  Additional 
protective measures by DFG, if required, may call for independent environmental 
documentation.  At this time, however, not knowing what those terms and conditions 
might be, DWR can not meaningfully evaluate the environmental impacts of activities of 
which it is unaware. 

 

NRDC-8: See DWR’s response to NRDC-7 

 
NRDC-9: The IS/ND describes measures DWR considers adequate to protect longfin 
smelt as required by CEQA.  DFG may require additional protective measures for 
longfin smelt, as stated in their comments on this IS/ND to comply with CESA.  (See 
ATTACHMENT 4.)  Additional protective measures by DFG, if required, may call for 
independent environmental documentation.  At this time, however, not knowing what 
those terms and conditions might be, DWR can not meaningfully evaluate the 
environmental impacts of activities of which it is unaware 
 
NRDC-10 through 12: DWR has described in the Draft IS/ND, including the 
appendices, the proposed project and the analysis of the project.  The application is 
based on the contents of the Draft IS/ND.  It is the Draft IS/ND that provides the 
information the public needs for commenting on the proposed project, not the 

                                                
1 California Department of Fish and Game (CDFG). 2009. A Status Review of the Longfin Smelt 

(Spirinchus thaleichthys) in California.  Report to the Fish and Game Commission. January 23, 2009. 
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application.  Therefore, NRDC has sufficient information to make informed comments to 
DWR.  Although it is unnecessary to attach the permit application as part of the Draft 
IS/ND, DWR has made copies of its draft permit application available upon request. 
Upon completion of the IS/ND, DWR will finalize the permit application. DFG will base 
their 2081 permit upon this record and all other relevant information available to them.    

  

NRDC-13: DWR and DFG conferred on the question of lead agency status, and agreed 
that DWR should be CEQA lead agency on this proposed project.  For purposes of 
applying for the take permit, DWR was required to identify SWP project operations that 
it would take to protect longfin smelt as a listed species.  DWR’s project description 
provides this information upon which DFG will make a determination, as a responsible 
agency, as to whether the described actions satisfy requirements of CESA or require 
additional conditions, to allow issuance of the take permit.  Although DFG must take an 
action to issue the incidental take permit, DWR must take actions to protect longfin 
smelt.  In this case, both agencies have a substantial claim to being a lead agency.  CEQA 
Guidelines allow that where two or more public agencies may be the lead agency, the 
public agencies may by agreement designate one as the lead agency (14 CCR § 15051). 

 

NRDC-14: The federal government, U.S. Bureau of Reclamation, that operates the CVP, 
is not seeking authority for take of longfin smelt under CESA.  DFG will not be 
providing a take permit to Reclamation for CVP operation impacts on longfin smelt.  
Therefore neither DWR nor DFG   require CEQA analysis of CVP operations.  DFG will 
issue a take permit based on the SWP operations and impacts of those operations on 
longfin smelt, which is the analysis provided in the Draft ND.  The measures prescribed 
in the take permit will be the responsibility of DWR.  It will be DWR’s responsibility to 
coordinate with Reclamation to the extent that such measures implicate coordinated 
operations with of the CVP. 

 

NRDC-15: The proposed project is not the RPA in the Fish and Wildlife Service 
Biological Opinion. The proposed project is a stand alone commitment by DWR to 
operate the project in a manner to minimize effects on longfin smelt. In order to provide 
a rational approach to operating the SWP, and due to the fact that there are more 
similarities in the ways that the SWP effects longfin smelt and delta smelt than there are 
differences, DWR has proposed to use the basic weekly decision making protocol for the 
protection of longfin as is written into the FWS BO for delta smelt. It allows for one 
weekly set of operational data analysis and decision making meetings that allows DFG 
to input their requirements for longfin and delta smelt in a coordinated fashion.  DWR 
does not consider other aspects of the RPA to be necessary for the protection of longfin 
smelt beyond the weekly operational requirements from December through June. 

 

NRDC-16:  NRDC states that “the time for public comments will expire before the 
permit application is available to the public. The public comment period should be 
extended to permit the public to review a revised document that incorporates the permit 
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application. . . . and that a longer timer period may also be required because it concerns 
a project of regional and statewide importance.”  NRDC suggests that a “short extension 
of the comment period should not disrupt the regulatory process.”   
 

See response to NRDC-2.  DWR provided to NRDC a copy of the draft permit 
application.  The short extension would significantly disrupt the regulatory process. 
DWR is authorized to take longfin smelt pursuant to emergency regulations that will 
expire on February 23, 2009.  The emergency regulation can not be readopted.  
Therefore, DWR must obtain an incidental take permit from DFG for continued 
operation of the SWP beyond February 23.  DWR’s application has requested a take 
permit of SWP operations for effects on longfin smelt that applies to either longfin as 
candidate or listed species.  Any delay in the administrative process for obtaining take 
coverage could have significant impacts to the delivery of SWP water from the Delta.  
This could be of considerable impact given the current drought conditions in California.   
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Attachment 3 
State Water Contractors Comments 
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RESPONSES TO STATE WATER CONTRACTORS COMMENTS 
ON THE INITIAL STUDY/ NEGATIVE DECLARATION  

SWC-1: CEQA guidelines state that the State Clearinghouse may approve a shortened 
public review period of not less than 20 days for a proposed negative declaration.  (14 
CCR § 15105(b))  This 20 day public review may be granted where the project is not of 
statewide, area wide, or regional environmental significance, where the Lead Agency 
has requested shortened review in writing, and where responsible and trustee agencies 
have been contacted by the lead agency, and they agree to the shortened review period, 
and in accordance with the provisions of Appendix K CEQA Guidelines.  (14 CCR § 
15105(d))   

DWR applied in writing to the State Clearinghouse for shortened review and provided 
information to demonstrate compliance with CEQA guidelines.  The State 
Clearinghouse determined that the proposed project is not of statewide, area wide, or 
regional environmental significance based on information provided in DWR’s request 
for shortened review.  This information described the proposed project as DWR’s on-
going and long-term operation of the SWP in the manner consistent with the protection 
and conservation of the longfin smelt in compliance with CESA through issuance of a 
permit for take of an otherwise lawful activity.  DWR noted that the approval of the 
proposed project would not have statewide, regional, or area wide significance because 
the project will result in DWR obtaining take authorization for a newly listed fish under 
CESA and will enable DWR to continue existing water delivery operations.  As 
described, DWR’s proposed project would not significantly change current activities and 
therefore would not have potential to cause significant effects to the surrounding 
environment.   

DWR contacted other responsible and trustee agencies seeking their concurrence in the 
shortened review time.  DWR contacted DFG early in the process and advised them that 
DWR would seek expedited review.  DFG provided a memo to DWR, which DWR 
forwarded to the State Clearinghouse, stating it did not object to the shortened review 
time. DFG is the only responsible/trustee agency that will take an action on this project. 
DWR will remain in compliance with all other permits.  DWR also contacted the 
Department of Boating and Waterways, the Central Valley Flood Protection Board, the 
Regional Water Quality Control Board (Central Valley Region), the Department of 
Public Health, the State Lands Commission, the State Water Resources Control Board, 
and the Delta Protection Commission.  Of these Boating and Waterways, Department of 
Public Health, Delta Protection Commission and State Lands Commission responded 
stating they were not opposed to the expedited review.  The State Water Resources 
Control Board referred our query to the Board's Division of Water Rights, but that 
Division did not pursue the matter further.  The other agencies did not respond to our 
inquiry.  The State Clearinghouse formally approved DWR’s request for shortened 
review.   

   

ATTACHMENT 5: E-Mail from DFG regarding shortened review. 
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ATTACHMENT 6: DWR Request for Shortened Review. 

ATTACHMENT 7: State Clearinghouse approval of shortened review. 

CEQA Regulations state that a proposed project is of statewide, regional, or area wide 
significance if the project meets certain criteria. (14 CCR § 15206(b))  Among these is any 
project that “would substantially affect sensitive wildlife habitats . . . and habitats for 
endangered, rare and threatened species . . .” (14 CCR § 15206(b)(5))   The project here 
would allow for continued operations of the SWP through issuance of a “take” permit 
for a listed species and would not substantially change or affect existing habitat, and so 
does not come under this exclusion.   

The Notice of Intent filed by DWR on January 13, and Notice of Completion, identified a 
shortened public review period, as indicated by the beginning and end dates of the 
period in the document (January 13, 2009 through February 2, 2009).     

ATTACHMENT 8: Copies of the Notice of Completion and Notice of Intent 

SWC-2: This comment misapprehends the nature of the project.  The project is not to 
construct the SWP, but simply to obtain take authority pursuant to CESA to continue to 
operate the SWP once emergency regulations authorizing the take of longfin smelt 
during its candidacy period have lapsed (February 23, 2009), and in the event that 
longfin smelt is listed by the Fish and Game Commission as a threatened or endangered 
species.   

SWC-3: DWR has included a complete project description of the proposed project in the 
Initial Study and Draft Negative Declaration.  DWR has described SWP operations that 
it believes adequately protect longfin smelt.  These actions will be taken to protect 
longfin smelt.  DWR does not agree that additional actions need to be included in the 
proposed project.  Therefore the whole of the project is described in the document.  It is 
possible that DFG, as the agency responsible for administering the California 
Endangered Species Act, might impose additional terms and conditions beyond those 
described.  DFG will determine whether any such conditions would require 
independent environmental analysis.  DWR does not believe that shortening the time 
period of the proposed project effects the issue of whether DWR has provided a 
complete project description. 

 

SWC-4: DWR has analyzed in the Initial Study and Draft Negative Declaration the SWP 
operations that it believes will protect longfin smelt as required by CEQA.  The analysis 
shows that no significant changes in SWP operations would occur in providing such 
protection and therefore no significant effects to the environment would occur, whether 
direct or indirect, from the proposed project.  The cases cited by the SWC (Save our 
Peninsula Committee v. Monterey County Board of Supervisors, 87 Cal.App.4th 99, 104 
Cal.Rptr.2d 326 (Cal.App. 6 Dist.,2001) and County of Amador v. El Dorado County Water 
Agency, 76 Cal.App.4th 931, 91 Cal.Rptr.2d 66 (Cal.App. 3 Dist.,1999)) involve water 
projects and the failure to consider water supply uncertainties as part of a CEQA review.  
Those cases address environmental analysis of development projects and whether the 
analysis adequately examines availability of water supplies and the precariousness of 
those supplies.  That is not the issue here.  This project, in contrast, is not a water supply 
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project but an effort to obtain take authority from DFG for a newly listed species so that 
DWR may operate the SWP in compliance with CESA.  Lacking that authority, DWR 
may be forced to cease SWP operations, which would have significant water supply 
impacts.  DWR believes that the range of existing operating requirements needed for 
protection of delta smelt create conditions within which DFG may determine that 
longfin smelt populations are reasonably protected from SWP operatons.   As shown by 
the analysis provided in the draft IS/ND, DWR’s operations that address protection of 
longfin smelt will not require significant changes to SWP operations and therefore 
would not have significant effects to water supply. As proposed, longfin protections 
would be triggered by data specific to longfin population biology. Because this data 
cannot be projected in advance, it is not possible to state when protections for longfin 
might be more restrictive than for Delta smelt.  DWR intends to use any flexibility 
within the system to reduce water supply impacts. Our experience to date suggests that 
Delta smelt criteria will be equally or more restrictive for most of the December through 
June time period. 
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Attachment 4 
California Department of Fish and Game Comments 

 

 



 

Response to Comments and Revisions to the  February 17, 2009 
Initial Study/Draft Negative Declaration  Page 24 

 



 

Response to Comments and Revisions to the  February 17, 2009 
Initial Study/Draft Negative Declaration  Page 25 

Attachment 5 
E-Mail from California Department of Fish and Game regarding 

Shortened Review 
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Attachment 6  
Department of Water Resource Request for Shortened Review 
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Attachment 7 
State Clearinghouse Approval of Shortened Review 

 

 



 

Response to Comments and Revisions to the  February 17, 2009 
Initial Study/Draft Negative Declaration  Page 29 

Attachment 8 
Copies of the Notice of Completion and Notice of Intent 
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MODIFICATIONS TO DWR’S INITIAL STUDY/ 
DRAFT NEGATIVE DECLARATION FOR ON-GOING CALIFORNIA 
STATE WATER PROJECT OPERATIONS IN THE SACRAMENTO-
SAN JOAQUIN DELTA FOR THE PROTECTION OF LONGFIN 
SMELT 

The purpose of public review of the Department of Water Resource’s (DWR’s) Initial 
Study/Draft Negative Declaration (IS/Draft ND) for on-going California State Water 
Project Operations in the Sacramento-San Joaquin Delta for the protection of longfin 
smelt was to receive comments from interested parties on its completeness and adequacy 
in disclosing potential environmental impacts of the proposed project. The information 
regarding revisions to the IS/Draft ND contained within this document comprises one 
component of the materials that comprise the IS/ Final ND, which has been prepared 
following the close of the IS/ Draft ND public review period on February 2, 2009. The 
IS/Final ND contains, among other items, the comments received on the IS/ Draft ND 
and responses to those comments, and clarifications or further explanations of 
information provided in the IS/Draft ND. DWR, as the lead agency for California 
Environmental Quality Act (CEQA) compliance purposes, is responsible for approving 
the IS/ND. After making this approval, DWR will use the IS/ND, along with other 
relevant information, in making its decision on whether to approve the proposed 
project. 

Modifications to the Draft IS/ND 
No modifications to the IS/Draft ND have been made, except for replacing Appendix 3 
(Draft Longfin Smelt Effects Analysis) with the final version (Attachment 9).  
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Attachment 9 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

APPENDIX 3 

LONGFIN SMELT EFFECTS ANALYSIS 
_____________________ ___________________________ _ 

 


